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Not giving up ... Sue Whyte, of the Catherine Hill Bay Progress Association. Photo: Ryan Osland 
Planning laws are under fire as one town faces off with developers again, writes Kelsey Munro. 
THE hand-painted banners are up again at Catherine Hill Bay as residents of the coastal hamlet south of Newcastle brace for another round in the battle against developers who want to build 800 houses in their heritage-listed town of only 100 dwellings.

The larger of the two proposals, by Rose Group, was originally knocked back by the council and the Land and Environment Court. But the planning minister thought differently, and in 2008 Frank Sartor moved under Part 3A to rezone the land for housing. Under the piece of law that has become a lightning rod for public frustration with the state's planning system, local laws do not have to apply.

''This whole Part 3A process has destroyed proper development,'' says Sue Whyte, of the Catherine Hill Bay Progress Association. ''This area was [previously] always zoned for coastal conservation … It's as though the developer has a different set of rules because of his connections to government.''
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The developer, Bryan Rose, says the latest proposal, on exhibition, is an ''appropriate response to years of community consultation'' and incorporates changes suggested by residents. But Whyte's lament, or variations on it, is repeated by residents and councils furious about unpopular Part 3A projects all over the state. The public feels cut out of the planning process. Big developers get a shortcut to the top and can ignore council rules. The playing field is slanted against residents who have to live with the consequences of bad developments.

THE Catherine Hill Bay proposal has a particularly troubled history. Sartor's initial Part 3A approval was thrown out in 2009 by the Land and Environment Court over a land transfer deal with the developer that a judge said amounted to a ''land bribe''. Like most property developers, Rose Group was a big ALP donor.

The court did not link the land deal to donations but the perception that big donors could buy approvals on controversial projects badly hurt the government. Donation reforms have improved the situation, but the concentration of planning powers in the hands of one politician is still on the nose with the public, and with the corruption watchdog. The Independent Commission Against Corruption recently recommended 20 reforms to remove the ''corruption risk'' inherent in Part 3A.

The Opposition Leader, Barry O'Farrell, who has promised to scrap the provision, will surf to victory in March on that wave of public disgust with Labor. But neither O'Farrell nor his planning spokesman, Brad Hazzard, who declined to speak to the Herald for this story, have explained how a Coalition government's planning system would work.

The government defends Part 3A as a mechanism with ''much greater transparency'' than the council-run system it replaced. Part 3A consolidated different approval regimes for big projects, such as retail, commercial or residential developments worth more than $100 million, and other big projects such as mines or infrastructure. It laid out a process for public consultation, but the minister makes a determination without publishing reasons. Over five years, and 469 Part 3A applications, fewer than 10 have been refused.

''Not a bad hit rate, is it?'' says Keith Rhoades, the president of the Local Government and Shires Association. Councils have been apoplectic at the erosion of their planning powers.

''There's got to be a process where you take on board the local community and the council and their assessment of the development. It's not about being anti-development, it's about having an open, transparent approval process with respect to development applications.''

Others have joined the chorus. Environmental assessment under Part 3A ''is ad hoc, discretionary and unstructured'', the Environmental Defender's Office NSW wrote in a recent report. Regarding private developments, the ICAC said last month the ''wide discretion to approve projects that are contrary to local plans … has the potential to deliver sizeable windfall gains to particular applicants''. Instances of corruption were not found. A Greens MP, David Shoebridge, says the $100 million threshold for developments to qualify created a ''perverse incentive'' for developers to upsize their proposals.

''Part 3A gives unfettered discretion to the minister, it is blind to local planning instruments, it allows major land rezoning [by one person] - it's the epitome of what's wrong with the NSW planning system,'' Shoebridge says.

But Paul Scott, a spokesman for the Planning Minister, Tony Kelly, defended ministerial discretion as one of the strengths of Part 3A.

''It allows a single decision-maker to provide an integrated assessment of all relevant issues,'' he says.

Scott says councils and other government agencies had input on the big issues with Part 3A proposals in their area, and councils, like all stakeholders, were free to make submissions. There were few refusals under Part 3A - a rate of just 1.6 per cent in 2009-10 - because inappropriate proposals were filtered out before crossing the Part 3A threshold, he says. Scott rejects criticism that the public was ignored, citing the refusal of unpopular projects such as Tillegra Dam. The ICAC's recommendations for changes to ministerial powers were ''still under consideration''.

He highlights the role of Part 3A in the state's economy. Approvals under Part 3A to date have a total value of $58.24 billion, ''and the potential to create 185,549 jobs''.

Most developers like Part 3A. The lobby group Urban Taskforce believes it is the only part of NSW's dysfunctional planning regime that is working. Without it, bureaucratic delays and parochial councils hobble development.

''Part 3A makes the development application process work better by overriding 12 other acts of Parliament,'' says the taskforce's chief executive, Aaron Gadiel. This means developers no longer have to secure separate approvals from every department involved. Nor do they have to deal with councils.

But contrary to perceptions, the government is not developer-friendly, Gadiel says. NSW remains the most difficult place to build in Australia. Sydney's per capita supply of new housing has halved since 2003, and is less than half of Victoria's.

Meanwhile, Sydney's population is growing. The government's estimates say 46 per cent more dwellings will be needed within 25 years. Most new housing must be infill rather than sprawl, and it has to go somewhere. Gadiel says without a mechanism such as Part 3A to bypass the nimbyism of councils, nothing would get built, and Sydney's housing affordability problem would only worsen.

''You cannot remove Part 3A without introducing alternative arrangements for state and regionally significant development. It is inconceivable that any government would wash its hands of projects important to either the state, or a region within it,'' Gadiel says.

In the vacuum of opposition policy, with a system that even the Planning Institute of Australia says is not achieving its objectives, what is the answer to the state's planning mess?

The councils want planning powers back, and say that all reasonable development will be approved. The ICAC recommended the Planning Assessment Commission takes over most of the minister's Part 3A powers over private developments and becomes a permanent, quasi-judicial body. The Greens want something similar. But the party most likely to lead the next NSW government will scrap Part 3A and then have a system-wide review.

In Catherine Hill Bay, the residents fear an approval slipping through before the government is tossed out in March. But they have little faith that the other side will do differently.

Pressure points

BARANGAROO, Lend Lease: The large and complex commercial and residential development's most controversial elements, including another increase in total floorspace and the hotel on the harbour, was approved last month.

HUNTLEE NEW TOWN, LWP Property Group: A planned town of 20,000 on a bush site in the Hunter Valley that the department's own planners had previously ranked as the least suitable site for development in the lower Hunter. The concept plan was approved just before Christmas.

40 WALKER STREET, RHODES, Billbergia: Five towers of up to 25 storeys, with 736 apartments, with plans on exhibition over the holidays in a move protesting residents say seems designed for minimum public input.

SANDON POINT, Stockland: A staged development of about 260 dwellings and aged care on land previously occupied by an Aboriginal tent embassy, between Thirroul and Bulli, north of Wollongong. Construction is under way.

TILLEGRA DAM: Controversial dam project for the central coast was declared ''critical infrastructure'' by the government but the community backlash was so strong the government ditched the plan in November.

BOCO ROCK WIND FARM, Boco Rock: A $700 million, 122-turbine wind farm near Nimmitabel on the Monaro Plains, 50 kilometres east of Kosciuszko National Park, was approved in August.

