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Development deals: it's all about MOU
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WHEN the former planning minister Frank Sartor announced in 2006 a plan to let developers build 900 houses at the tiny mining hamlet at Catherine Hill Bay, locals and visitors were furious.

It wasn't simply the fact that the Government was giving the green light to huge developments at a quiet beach they loved, with separate waterfront developments at nearby Gwandalan and Nords Wharf, it was the unorthodox way deals were cut with some one of the Labor Party's biggest donors, Bob Rose from Rose Group and Duncan Hardie from Hardie Holdings.

The developers were pouring thousands of dollars into the party's coffers and separately convinced the Government to increase its population target for the Hunter Valley to 160,000 by 2030.

To work out where best to put them, the department produced a list of the 91 best development sites. Catherine Hill Bay came second last, ahead only of Sweetwater, also known as Huntlee. Despite the view of professional planners that these were the worst of the lot, both sites got the nod from Mr Sartor and the then environment minister, Bob Debus.

Instead of following the normal planning rules, the Government and the developers sat down and agreed to a swap reminiscent of a high-stakes game of poker: the Government would allow housing developments in areas that might not normally get approval and the developers would hand over large tracts of their privately owned bushland for inclusion in national parks or other conservation zones.

It was called the Environmental Land Offset Scheme and it was hailed by the Government as a wonderful deal for the community. In exchange for allowing Rose Group, for example, to develop 60 hectares of land at Catherine Hill Bay, 310 hectares would be given to the public.

Mr Sartor called it a "golden opportunity that we seized". This was partly true: the then treasurer, Michael Costa, was reluctant to fund national parks and the Environment Department supported the radical new approach to planning.

With the election just months away, Mr Sartor could not wait for the Voluntary Planning Agreement that would normally accompany a project such as Huntlee. He wanted a deal fast and so he signed an unprecedented binding contract before he had even approved Mr Hardie's development.

Many residents and some within the Department of Planning did not share Mr Sartor's enthusiasm; they were appalled.

The Department of Planning's then regional director for the Hunter, Steve Brown, told his bosses in an email the Government was making "massive" concessions to developers "with little justification".

He said Rose Group's 60-hectare development proposal at Catherine Hill Bay "would overwhelm the … unique qualities of this tiny village" and said the Huntlee development was in the wrong place with no access to public transport.

Despite those criticisms, the deals were done, all documented in memorandums of understanding (MOU) and deeds of agreement signed by Mr Sartor, Mr Debus and the developers.

All this would have been a piece of history had it not been for the Gwandalan Summerpoint Action Group which has taken the minister to court claiming the Government acted outside the law by signing the Deeds and MOUs with the developer before approving the projects. They argue that the minister took into account "irrelevant considerations" before deciding to approve the concept plan for the project. According to the Government's legal advice, the group has a very good case and there is a "real prospect that the court could find the deed itself is invalid".

If that happens, then at least half a dozen other deals done on the same basis in the Lower Hunter could unravel.

One solution suggested by the Planning Department is special legislation to retrospectively validate the MOUs and Deeds of Agreement for Catherine Hill Bay and other projects. There is the risk, though, that it would not get through the upper house.

